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Land Use Control Through Zoning:
The San Francisco Experience
By CLYDE 0. Fismni, JR.*
MUNICIPAL ZONING regulation is one of many forces that interact and coalesce to shape the pattern of private land use in a community. Since the early 1920's, nearly every American city of urban
significance has exercised some degree of zoning control over the use
of land. Despite the checkered experience of most cities with zoning
regulation that has been weak both in concept and effectuation, it is
generally expected that greater reliance will be placed upon zoning
ordinances to enhance the quality of urban environments in the future.
It is also recognized that careful attention must be given as much to
the mechanisms established for administration of these ordinances as
to the teclmiques of land use control embodied in them.
San Francisco provides an instructive example of this gradual
movement toward land use control through zoning. Although it, like
most major cities, was largely developed prior to the advent of zoning,
San Francisco in 1921 became one of the first American cities to enact
a zoning ordinance. A pioneering measure rudimentary in concept,
that ordinance remained in effect thirty-nine years with only two significant amendments. In 1960, after a twelve-year effort spearheaded
by the City Planning Commission, this original ordinance was replaced
by a new zoning ordinance that more accurately reflects the complexity of modern urban life. The 1960 ordinance is a vast improvement
over its predecessor, but this new ordinance must itself be found wanting when judged by contemporary urban planning needs and knowhow. One result is that the San Francisco experience suggests the quite
limited influence zoning regulation may have upon the physical development of a community.
It is the purpose of this article to set forth, first, the more important
zoning techniques of the 1960 ordinance, including certain features
designed to off-set the elements of arbitrariness and inflexibility that
are somewhat inherent in zoning regulations. Secondly, the article re* LL.B.,

Yale, 1954, M.S., Yale Conservation Program; member Conn. Bar; Zoning

Administrator, City and County of San Francisco.
The author's comments are to be taken only as his own views and should not be attributed to the City and County of San Francisco or to its City Planning Commission.

[ 322 ]

Feb., 1962]

CONTROL THROUGH ZONING

views the administrative system and specific procedures whereby this
ordinance is brought to bear upon the use of land. This system, almost
unique among major American cities, constitutes one of the most promising administrative frameworks yet devised for the effectuation of
zoning regulations. Given such a system and the prospect of gradual
refinement and improvement of the techniques of the 1960 ordinance,
it can be anticipated that zoning regulation will play an increasingly
useful role in the years of change and growth that lie ahead.
The Zoning Ordinance
The current San Francisco zoning ordinance, codified and known
as the City Planning Code, became effective May 2, 1960 and brought
into operation on that date new Charter provisions establishing a "zoning administrator" system for enforcement of the ordinance., The
Zoning Administrator, an official of the Department of City Planning
in charge of its Zoning Division, acts under the general supervision of
the Director of Planning and policy guidance of the City Planning
Commission and has a three-fold role. In addition to the essentially
administrative functions involved in enforcing the ordinance, he also
performs a quasi-judicial function in hearing and ruling upon applications for zoning variances, and he assists the Director of Planning in a
staff capacity with regard to City Planning Commission actions concerning amendments to the ordinance and conditional uses and also
with regard to zoning matters under consideration by the Board of
2
Supervisors.
In keeping with the "districting" concept that lies at the heart of
zoning regulation, the ordinance establishes twelve "use" or "zoning"
districts: six for different types and densities of residential development, four for commercial uses of land, and two for industrial uses.
In each of these districts, which are set forth on the city-wide zoning
map incorporated in the ordinance, the uses listed as permissible in
terms of the use regulations of the zoning ordinance are permitted
within the limits set by provisions relating to such items as residential
density, building type, lot coverage, yards, building height, lot size,
parking, and ratio of floor area to lot area. The ordinance also provides
1 The City Planning Code is Part II, Chapter II of the San Francisco Municipal
Code. It, and the Charter, may be acquired from the Purchasing Department, City Hall,
San Francisco. Because the Code is relatively short and compact, in most cases no citations will be made to the specific sections discussed in this article.
2The experience of the Zoning Division in putting the new ordinance into effect
between May 2, 1960 and December 31, 1960 is outlined in a report entitled "The First
Eight Months of the New Zoning Ordinance," available in mimeograph form from the
Department of City Planning, 100 Larkin Street, San Francisco. A sequel to that report
for the calendar year 1961 is currently in preparation.
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for transitional uses at certain district boundaries, temporary uses, and
a list of conditional uses that may be authorized by the City Planning
Commission on application and after hearing in specific cases. Of these
conditional uses, one that relates to planned unit developments is of
special interest. Finally, the ordinance contains noteworthy provisions
for the required termination of certain nonconforming uses after a period of years and for the legalization of so-called "in-law" apartments
bootlegged into homes without building permit and in violation of
single-family zoning regulations.
Critics unfamiliar with the San Francisco scene often express
surprise at the pattern of development permitted under the new ordinance, especially the small lots and high residential densities it sanctions. Standards such as those relating to minimum lot size, 3 however,
merely confirm a pattern long established in this city, and these standards might be of considerable interest to communities disturbed at the
antiseptic pattern of residential development that can result from unmitigated large-lot zoning. As for the various other standards of the
ordinance, it must suffice for now to observe that the 1960 ordinance
constitutes as great an advance over the 1921 ordinance as that earlier
ordinance did over the piecemeal array of nuisance ordinances by
which land use control had previously been attempted, and it is hoped
that the new ordinance may yet be cured of the deformities that resulted from its elephantine gestation period.
Background
The 1921 ordinance was quite in keeping with the needs of the
early 1920's. Much of San Francisco had already been developed with
many of the small, relatively harmonious neighborhoods that zoning
seeks to encourage or at least protect. It was sufficient for contemporary purposes to adopt an ordinance containing simply a set of use districts: a "First Residential" district for areas of single-family homes; a
"Second Residential" district for all other residential uses and designed
for areas marked by the small apartment houses that were the only
other type of residential building then common; a "Commercial" district for commercial areas ranging from neighborhood stores to the still
low-intensity downtown section; and "Light Industrial" and "Heavy
Industrial" districts for the manufacturing areas developing along the
Bay Shore.
The ordinance contained none of the supplemental provisionssuch as those relating to building height and coverage, yards, lot sizes,
and parking-that have long since become as characteristic of a zoning
ordinance as its basic use districts. When, in the mid-1920's, the city
3 See footnote 4 infra.
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experienced its initial era of high-rise residential construction, the first
of several height limits were established by ordinance in certain Second Residential areas where this construction either was occurring or
was especially feared. Though these height limits were essentially zoning measures, they were adopted as amendments to the Building Code.
The 1930's brought no explosive departures from accepted forms of
land development, and as a result the 1921 zoning ordinance continued
without significant amendment into the post-World War II period.
In 1946, the ordinance received its first major amendment, by the
addition of minimum lot size provisions, 4 but by this time it was felt
in many quarters that the 1921 ordinance was obsolete and beyond salvation by amendment. The city's growing need for a comprehensive
zoning ordinance of modem vintage led the City Planning Commission
to begin preparation of a new ordinance for consideration by the Board
of Supervisors. In anticipation of early adoption of such an ordinance,
Charter amendments were adopted in 1947, to become operative when
the new ordinance was adopted.
The rezoning effort became somewhat prolonged, and rising community indignation at the construction of new apartment houses without off-street parking space led, in 1955, to a second major amendment
of the 1921 ordinance: the addition of the "one-for-one" requirement
that there be a parking space provided in connection with every dwelling unit subsequently constructed anywhere in the city. 5 Thereafter,
in 1958, the Board of Supervisors adopted the text of a new zoning
ordinance and in 1959 adopted a new zoning map of the city. This
package, codified as Articles I-III of a new City Planning Code, 6 became effective on May 2, 1960 and brought the 1947 Charter amendments into operation on the same date.
4 A minimum lot width of twenty-five feet was set for all land other than in those
relatively few areas yet unsubdivided, for which a width of thirty-three feet was prescribed. Although these width requirements are not particularly unique to San Francisco,
few if any cities have established area requirements as low as those of the 1946 amendment: 2500 square feet for most lots, but 1437.5 square feet for land within 100 feet of
a street comer and 2640 square feet for yet unsubdivided areas. These standards were
retained in the 1960 ordinance with no change in the width requirements and only slight
change in the area requirements: 2500 square feet for most lots, but 1750 square feet for
land within 125 feet of a street comer, 2640 square feet for lots in new subdivisions, and
4000 square feet for lots in the R-1-D district.
A belated start on sign control was also made in the 1950's with the adoption of
Building Code amendments prohibiting billboards along freeways in certain areas and
along a specified list of scenic highways within the city.
6 The City Planning Code also contains an Article IV with regard to setback lines
that are equivalent to a zoning ordinance front yard requirement for lots along those scattered block frontages to which the lines apply, and an Article V establishing a conditional
use type of procedure for quarrying and earth removal permits in any zoning district.
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Statement of Purposes
The 1960 ordinance opens with a statement of purposes in a form
that has become traditional in state zoning enabling acts and frequently in the ordinances themselves. In essence, these purposes are:
1. To protect the character of residential, commercial and industrial areas and guide their future development in accordance with the
city's master plan.
2. To prevent over-crowding of land by buildings and people with
resultant loss of light, air, privacy and other vital amenities of urban
life.
Whereas a building code emphasizes considerations of structural and
fire safety and a housing code focuses upon those features of a dwelling unit that make it decently habitable, a zoning ordinance is more
concerned with the integrity of a neighborhood as a desirable place in
which to live or work. As such, it is an essential element of a city's
program for the preservation of existing neighborhood values and the
guidance of future development. The essence of a zoning ordinance is
its designation of separate use districts for the three broad categories
of residential, commercial and industrial uses. The uses permitted in
a particular district are supposed to be harmonious and compatible
among themselves, and ideally there should be adequate separation or
buffers between districts whose respective uses are incompatible with
each other. For this reason, San Francisco's 1960 zoning ordinance
consists primarily of use districts supplemented by various techniques
of land use control and certain additional provisions designed to further its purposes without unwarranted restriction upon private action.
Zoning Districts
San Francisco is well known as an urban center that, in a compact
area of forty-four and one-half square miles, offers a remarkable diversity of residential neighborhoods. Some of this is reflected in the six R
(residential) districts of the 1960 zoning ordinance. On one end of the
range is the R-1-D district which, as its symbol suggests, is designed
for areas of one-family detached dwellings. In a city where the row
house is almost ubiquitous, R-1-D is the only district in which a side
yard is required.7 On the zoning map, it is applied primarily to the
7 They range from three feet to five feet but sometimes can be as little as zero feet.
As noted in note 4, this district is also the only one for which a special lot area requirement (4000 square feet) exists. Apart from setback lines as noted in note 6, there is no
front yard requirement in any district. In R-1-D, the most restrictive district in the ordinance, a twenty-five foot yard must be left open and unobstructed across the rear lot
line, and building coverage on the lot may not exceed fifty-five per cent; on corner lot,
however, the rear yard may be twenty feet and coverage sixty per cent. Dwellings in
R-1-D may not exceed thirty-five feet in height. The concept of a bonus for comer lots
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newer, single-family areas in the southwestern, 'West of Twin Peaks"
sector of the city that had already been developed in a largely detached-dwelling pattern and, somewhat misleadingly, to parks, golf
courses, military reservations, and other public open spaces. There is
also an R-1 district, designed for the one-family row house and thus
mapped especially over large portions of the Sunset-Parkside western
section and across the southern flank of the city. Whenever there occurs a lot that is larger than the usual pattern of twenty-five feet by
100 feet or 120 feet, however, the R-1 district permits a two-family
dwelling or multiple8 dwelling (apartment house) so long as there is
3,000 square feet of lot area for each dwelling unit in the dwelling.
This requirement of a certain amount of lot area per dwelling unit is
referred to as a density regulation, in that it attempts to relate the
number of people in a neighborhood to the land area on which they
live. Density controls can be expressed in various ways, and they are
regarded as one of the most useful means of furthering the stated purposes of zoning regulation. The R-2 district, mapped in many scattered
areas of the city, is designed primarily for two-family dwellings, but it
contains a similar density provision permitting more than two dwelling
units on a lot so long as there is 1500 square feet of lot area per unit.
At the other end of the range of R districts lie the R-4 and R-5 districts, which are found mainly on the upper portions of high-rise, highdensity hills such as Nob Hill, Russian Hill, and part of Pacific Heights.
Here, apartment buildings with densities of 200 square feet (R-4) and
125 square feet (R-5) of lot area per unit are permitted, though seldom
reached in practice, and there is no direct control over the size or
height of buildings other than as a result of "a floor area ratio" control
that sets a maximum of four and eight-tenths square feet of building
floor area per square foot of lot area in R-4 and ten square feet of floor
area per square foot of lot area in R-5, maximums that again are seldom reached in practice.9
appears throughout the ordinance and permits residential development of such lots with
higher coverages and lesser rear yards in most districts and a twenty-five per cent floor
area ratio bonus wherever a floor area ratio limit applies.
8
Three or more families to a dwelling, a dwelling being a building or that portion of
a building containing one or more dwelling units. A dwelling unit is a room or suite of
rooms designed for, and occupied by, one family for living purposes.
9 Under a floor area ratio control and in the absence of any height limit, the lower
the lot coverage of the building, the higher the building may go; e.g., under the R-4 FAR
of four and eight-tenths, an apartment building using the full eighty per cent coverage
permitted on an R-4 comer lot could be only six stories high, whereas a building at
thirty per cent coverage could rise sixteen stories. The pending construction of two
sixteen-story apartment towers of this type in an R-4 block on the city's northern waterfront near the foot of Russian Hill has sparked considerable interest in an absolute height
limit throughout the northern waterfront area, and such a proposal is presently under
consideration before the Board of Supervisors.
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In the middle of the range lies the R-3 district, one of the most
important and most troublesome in the new ordinance. It permits
apartment houses with no more than three floors of residential occupancy nor over forty feet in height, limits set by local and state laws
for buildings of wood frame construction. The R-3 district is mapped
throughout large areas of the city that are somewhat more than one or
two-family in existing or anticipated development, and it is a district
that has witnessed a large volume of two and three-story construction
in the last few years. Originally conceived and drafted with a density
control of 800 square feet of lot area per dwelling unit,' 0 the R-3 district as adopted permits one dwelling unit for each 400 square feet of
lot area, a density of 109 families or 200-300 persons per acre that can
be well within the ambit of slum conditions for low-rise housing. In
most instances, the one-for-one parking requirement does not permit
this high density to be reached in a three-story building, even though
the entire lot area, including the required fifteen to twenty-five foot
rear yard and any other required open space on the lot, may be used
for parking." The questionable livability of some R-3 buildings and
their frequently severe impact upon surrounding homes have already
led the City Planning Commission to direct that its staff in the Department of City Planning undertake a review of experience to date with
these R-3 standards and submit to the Commission such recommendations as appear warranted in the light of this experience.
Of the C (commercial) districts, there is first a C-1 district, designed for local neighborhood services, but actually little different in
zoning controls from the C-2 district, which is geared to the commercial needs of a "community" of 30,000 to 100,000 population. Each
district permits commercial buildings to be constructed without restriction as to height and with only such restriction on size as results
from the maximum permitted floor area ratio of three and six-tenths
to one, and each permits residential buildings in accordance with R-3
and sometimes R-4 or R-5 standards. Here again, the off-street parking
requirements 12 probably establish the one zoning limit, if any, that is
actually reached in these districts even under current boom conditions
in San Francisco land development. The C-1 district is relatively little
10In line with this conception, the originally proposed densities for the R-4 and R-5
districts were at the more meaningful levels of 400 square feet and 250 square feet of
lot area per dwelling unit.
1 The floors of residential occupancy of the typical such building in San Francisco
start above the ground floor, or so-called basement level which is devoted to parking.
12 One parking space for each dwelling unit and, for commercial uses, one parking
space for each 300 to 1000 square feet of commercial floor area, the exact requirement
depending upon the particular commercial use in each case.
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used on the zoning map, but either the C-1 or C-2 district applies to
all commercial areas outside the downtown section. As is true of most
older cities, these commercial areas generally take the form of long
strip-commercial frontages along such streets as Mission, Taraval,
Geary, Divisadero, and Fillmore, with no adequate buffer between
them and the residential areas immediately to their rear.
The C-3 district, covering the city's downtown core, represents a
probably unique experiment among major American cities with almost
complete freedom from zoning control. Because parking can be more
efficiently provided in large garages, often under public auspices, there
is no parking requirement in this district. As for use regulations, the
manufacturing and warehousing uses that are prohibited in C-3 are
probably deterred by downtown land values and rent levels in any
case. As for other types of zoning regulations, residential construction
is subject to the R-5 provisions for such buildings, but the sole zoning
control applicable to new commercial construction is a maximum permitted floor area ratio of twenty (and twenty-five on comer lots), a
limit well above any existing buildings in San Francisco or, indeed, on
the island of Manhattan."3
The remaining C district, the C-M or heavy commercial one, is
primarily for warehouse and automotive uses and for light manufacturing undertaken within certain restrictions that do not apply in the
M-1 district, which permits light industrial uses generally. The distinctions drawn by the ordinance between uses permitted in M-1 and
in M-2, the heavy industrial district, date from the early drafts of the
new ordinance in the late 1940's; and in the fast moving field of industrial technology these distinctions leave much to be desired today as
a guide for property owners, businessmen, and zoning administrators.
No one-family or two-family dwellings are permitted in C-M, and no
residential uses of any sort are permitted in M-1 and M-2.
Special Features
Conditional Uses. In addition to the uses permitted as of right
("principal uses") in the various districts, there is also for each district
a list of uses that are eligible for consideration as "conditional uses."
The procedure relating to such uses is the familiar one of zoning ordinances whether the uses be called conditional uses, special permit uses,
or by any of their several other names. A conditional use may be permitted at a particular location on application to the City Planning
13 New York City, the first American city (1916) to adopt a zoning ordinance and
apparently the last (1961) to replace its original ordinance with one more attuned to the
conditions of urban life today, has established a maximum floor area ratio of fifteen in
its highest density districts.
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Commission if the Commission, after a hearing, concludes the specific
use proposed in each case is necessary or desirable and will not be
detrimental to the surrounding area; the Commission may attach such
conditions to its approval as seem warranted by the purposes of the
ordinance. These uses are frequently nonresidential ones (e.g., parking lots, hospitals, club houses) that may fit harmoniously into a specific residential area and even be of service to it, but they are also uses
for which it is difficult to establish standards in advance that would
permit them to locate anywhere in a given R district with sufficient
flexibility for themselves and yet adequate safeguards for neighboring
properties.
In San Francisco, the most commonly proposed conditional use is
for an automobile parking lot in an R district, a use that may be so
authorized in any R district except R-1-D, and the conditions generally
attached to such authorizations by the Planning Commission reflect
an attempt to screen and soften the impact of the lot upon its immediate neighbors while recognizing that parking will probably prove
only an interim use of a lot that is destined for relatively early residential development. Some R district conditional uses, such as parking
lots, are not permitted as principle uses except in C and M districts.
Other uses, such as a private club, may be a conditional use in one R
district (R-3) and a principle use in a less restricted R district (R-4).
Still other uses, such as a nursing home with no more than six beds
may be a principle use in certain R districts (all except R-1-D and R-1)
and a conditional use in those same districts if the home is to have a
greater number of beds.
The City Planning Commission may also consider conditional use
applications for modification or waiver of conditions attached to a previous conditional use authorization or of stipulations attached by the
Commission" under its authority to reclassify property conferred by
Charter provisions in effect between 1927 and 19 6 0.1r,
14 The Commission may modify or waive any such condition or stipulations if it
find that such "is necessary for the preservation of a substantial property right of the
applicant or to avoid practical difficulties or unnecessary hardships, and would be consistent with the purposes" of the ordinance.
15 The practice of attaching stipulations to reclassifications of property constitutes
the most striking feature of San Francisco zoning during these years. It undoubtedly met
a critical need in supplementing the skeletal provisions of the 1921 ordinance. For instance, by the use of stipulations it was possible to reclassify property from First Residential to the unlimited Second Residential with a stipulation limiting the size and
number of units in an apartment building constructed thereon and even requiring offstreet parking. As another example, to permit the location or expansion of a hospital in
a residential area, it was similarly possible to reclassify property from a residential district
to the commercial district required for such a use under the 1921 ordinance by attaching
stipulations limiting any commercial use of the property to a hospital in accordance with
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Planned Unit Developments. The most important of the conditional uses permitted by the 1960 ordinance is that pertaining to

planned unit developments, which may be authorized in any zoning
district. The primary applicability of this provision is to situations of
relatively large-scale development, for which the City Planning Commission may grant exemptions from most regulations of the zoning

district in question. The planned unit development provision represents an effort to establish a means whereby the application of zoning

controls designed-for land development on a small, individual-lot basis
may be adjusted to the often quite different potentialities of development on a more extensive scale. Such a means is especially desirable

where topographic and existing land use conditions may change more
abruptly than could comfortably be accommodated by refinement and
particularization of district boundaries on a zoning map. Similar provisions are gradually being included in most major city zoning ordi-

nances, partly in response to the special zoning needs of the superblock
pattern of rebuilding in redevelopment areas.,
An application for a planned unit development must encompass all
or part of a redevelopment project area or an area at least three acres
in size or bounded on all sides by streets, public open spaces or the

boundary lines of less restrictive use districts. It must be accompanied
by a detailed development plan with such "information as may be
specific building plans filed with the application for reclassification. The Stonestown
Shopping Center is one example of a development authorized solely in terms of a stipulated plan. Anything representing such a practice is highly controversial among zoning
theorists, and the practice may have served unduly to prolong the existence of the 1921
ordinance, but it is far less questionable than the 1930's practice of the Planning Commission in reclassifying property from a residential district to commercial for ninety days to
permit construction of a service station, after which the property would revert to its residential classification. The provision of the 1921 Zoning Ordinance authorizing stipulations is as follows:
The City Planning Commission, in acting on any application for reclassification
of property or for the establishment or change of building setback lines, may
accept stipulations in writing from the applicant or applicants should said requested reclassification or change be granted, as to the character of the improvements which will be placed on said property. Said stipulation shall be filed with
the Commission, and any change in classification or setback lines affecting said
property may be made contingent upon the conditions contained on said stipulations being observed by the applicant or applicants or by his or their successors
in interest, and said conditions shall be included in any resolution or order reclassifying said property or changing setback lines thereon, and said reclassification or change shall at all times be and remain contingent upon the observance
of said conditions, and no improvements shall be constructed thereon in violation of said conditions.
16 See Goldston & Scheuer, Zoning of Planned Residential Developments, 73 HAnv.
L. REv. 241 (1959), reprinted as one of the appendices in Density Zoning: Organic
Zoning for Planned Residential Developments, TECHNICAL BULLETwN 42 (1961).
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necessary to a determination that the contemplated arrangement or
use makes it desirable to apply regulations and requirements differing
from those ordinarily applicable" under the ordinance. To be authorized by the Commission, Section 304(e)3 of the ordinance provides:
The proposed development must be designed to produce an environment of stable and desirable character, and must provide standards
of open space and permanently reserved areas for off-street parking

adequate for the occupancy proposed, and at least equivalent to
those required by the terms of this ordinance for such occupancy in
the zoning district. It must include provision for recreation areas to
meet the needs of the anticipated population or as specified in the
Master Plan.
In residential districts there are specific limitations pertaining to the
allowance of commercial facilities, which can be authorized only as an
integral part of a residential development. There are, however, no
limits set on the exemptions that may be granted from such regulations
as those relating to residential density and building type, probably because the standards ordinarily applicable in residential districts under
the ordinance are so liberal there would be no planned unit development incentive left for higher quality development if "bonuses" on
these points were prohibited. 17
TransitionalUses. In order to mitigate the somewhat arbitrary effect of district boundaries, the ordinance makes provision for "transitional uses" on an R district lot that, within certain limitations, adjoins
along its side line a C or M district or that faces a C or M district across
a street. In general, this provision enables the R lot to be used for a
residential building in accordance with the regulations of the next R
district in the range of R districts. The reason behind this provision
presumably lies in the possibly lessened value for residential purposes
of an R lot located next to a C or M district, but it is theoretically
questionable to seek to offset this disadvantage by permitting a higher
density of residents on a lot that is not considered as desirable a place
to live as are the lots further removed into the R district. Is
17 Planned Unit Developments authorized in the first twenty months of the 1960
ordinance, from May 1960 through December 1961, have included several small redevelopment project parcels and two large non-redevelopment proposals: (1) a project that
will combine 222 single family row houses and not more than 576 dwelling units in four
twelve-story apartment towers on a twenty-one acre R-1 parcel previously used for a plant
nursery in the Visitacion Valley, southeastern edge of the city; and (2) a project that will
include sixty units in two and three story apartment buildings and ninety units in two
seven-story apartment towers on a two and three quarter acre R-1 parcel bounded by
three streets and the University Mound reservoir near the center of the southeastern
quadrant of the city.
IsThere are similar contradictions throughout much of the fabric of American zoning regulation. This is not to say that the solution to many of them is not already known,
but discussion of these intriguing matters must remain beyond the ambit of this article.
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Temporary Uses. There are always a number of uses of short-term
nature that can be somewhat freely accommodated at particular locations because of their temporary character. The ordinance recognizes
the need for permitting certain temporary uses without regard to the
ordinary regulations of the zoning district in question so long as adequate controls of an alternate type can be attached to them. For
example, the City Planning Commission may in accordance with conditional use procedures authorize a sales office incidental to a residential development in an R district for a two-year period, and the
Zoning Administrator may authorize the use of R lots for the open-air
sale of Christmas trees for a sixty-day period.
Termination of Nonconforming Uses. In many respects, the most
important provisions in the ordinance are those that require the eventual termination of certain categories of nonconforming uses, for these
provisions represent one of the most significant contributions a zoning
ordinance can make to the conservation and rehabilitation of the city's
older neighborhoods. These termination provisions were adopted out
of concern for the historically neglected interests of conforming property owners who have nonconforming neighbors, and the eventual
coming into play of their termination dates should greatly increase
the incentive of conforming owners for better maintenance of their
properties.
A nonconforming use is defined as "any use lawfully occupying a
building or land at the effective date of this (ordinance), or of amendments thereto, that does not conform to the use regulations of the district in which it is located." Zoning ordinances customarily prohibit
the expansion or reconstruction of nonconforming uses or their buildings and the resumption of a nonconforming use once it has been
voluntarily discontinued for any considerable period of time. The
monopoly position often accorded these uses in residential districts
closed to new, competing businesses was originally justified on the
basis of an expectation that nonconforming uses would gradually fade
out of existence, and in this sense they came to be spoken of as disfavored uses in the law of zoning. Perhaps because of this monopoly
position, however, nonconforming uses have not faded away to any
extent in most American cities. As these cities have become more cognizant of the deleterious effect nonconforming uses may have upon
neighboring properties, there has been a steady trend toward the adoption of ordinance provisions limiting the number of years such uses
will be permitted to remain in these locations in the future. Thus, the
interests of surrounding, conforming property owners are brought back
into the picture and a balance is struck between their interests and that
of the owner of the nonconforming parcel.
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The categories of nonconforming uses subject to termination by
specific dates under the ordinance include the more incompatible commercial and industrial uses in R (residential) districts, as well as dwellings in M (industrial) districts. Except for certain open-land and
minimal-investment uses that must be terminated in five years from
the effective date of the ordinance (May 2, 1960), all other uses subject to termination may continue at least twenty years from that date
and may continue thereafter for such longer period as may be necessary to reach the thirtieth, fortieth, or fiftieth birthday of the building,
the exact period here depending upon type of building construction
in each case. Owner-occupied dwellings in M districts and all but the
most incompatible of nonconforming uses in R districts, however, are
eligible for consideration by the Planning Commission for authorization as conditional uses before their termination dates are reached, and
their periods of existence may be extended in this fashion at an appropriate time.
A preliminary survey indicates that on the city's more than 160,000
Assessor's lots there may be approximately 4,000 nonconforming uses
subject to termination under these provisions. Of these uses, 2,500 are
subject to termination because they are located in R districts, although
as many as 2,000 of them may be eligible for eventual consideration as
conditional uses. Most of these uses were begun prior to the residential
classification of their locations under the 1921 ordinance; others are
located along now residentially zoned block frontages that have always
been basically residential in use though previously strip-zoned commercial in line with the 1921 decision to zone as commercial almost all
block frontages facing the city's many street car lines. The remaining
1,500 uses consist primarily of nonconforming dwellings located in M
districts, but it is possible that many of these dwellings will be voluntarily removed before their termination dates are reached. Different
termination provisions are established for nonconforming billboards in
R districts, most of which may continue for eighteen years after 1960,
though a few billboards must be removed within either five or eight
years from 1960.1"
- These are perhaps the longest termination periods yet set for such uses in American zoning ordinances. The ordinance also permits new billboards to be constructed
without limit on the site of nonconforming automobile service stations, of which there are
approximately 125 in the city's residential districts. Moreover, billboards may also be
constructed on any R lot occupied by a nonconforming use if the lot is contiguous to or
directly opposite a C or M district or directly opposite another nonconforming use, a
frequent situation in a city largely developed prior to zoning, so long as the billboards
face into such districts or use. Experience with these provisions and with the relative
absence of any sign controls in the 1960 zoning ordinance has led the City Planning
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The ordinance requires that notice of termination dates for uses in
the twenty to fifty year categories be given the owners of their buildings during the first four years of the ordinance and every four years
thereafter. If sufficient manpower becomes available to administer this
program, it is planned to give advance notice also to the owners of
nonconforming uses in the five-year and billboard categories and to
enter copies of all such notices on the land records.
Illegal Second Units in R-1 Dwellings
The conversion of existing buildings to a greater number of dwelling units by "bootleg" work undertaken without required building
permits has in many cities proceeded for years in defiance of poorly
enforced building, housing and zoning ordinances. One result has been
the creation of substandard housing for which redevelopment or renewal expenditures and dislocation may ultimately be the only answer.
The magnitude of this problem in San Francisco has yet to be fully
determined, but the outlook is far from encouraging. There are indications that a large number of second dwelling units, often called
"mother-in-law" or "income" apartments, were created without permit
in dwellings in the First Residential districts of the 1921 zoning ordinance in violation of the single-family restrictions of that district.
When, in 1959, the zoning map being proposed as part of the new
zoning ordinance was the subject of public discussion, objections to an
R-1 designation for some First Residential areas reported to have numerous such units were raised by property owners who sought an opportunity to legalize their second units by an R-2 designation. Because,
however, most owners in the affected areas preferred a continuation
of their single-family zoning, a compromise was effected whereby these
areas were designated R-1 and a provision was added to the R-1 regulations permitting the legalization of already existing second units
within the first two years of the new ordinance if building and housing
code standards are met and an off-street parking space provided for
the second unit.20 The two-year period allowed for legalizing these
units, however, is running out with relatively few applications having
been filed under this provision, though conceivably the period could
be extended by the Board of Supervisors if the resources of the DepartCommission to direct its staff to prepare an outline of a comprehensive sign control ordinance for public discussion during 1962.
20 Actually, the Building and Housing Code standards would be applicable in any
event, and the need for providing a parking space for the second unit under the one-forone requirement follows from the established rule that a use begun in violation of the
regulations of one zoning district cannot be legalized through reclassification to another
zoning district unless the use complies with all regulations of that district that would be
applicable if that use were to be commenced on the date of the reclassification.
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ment of City Planning should reach a point where the Department
could publicize the provision and process the applications that would
21
then be filed.

Administrative System and Procedures
Reunification of Zoning and Planning
The zoning administrator system inaugurated in San Francisco
with the advent of the 1960 zoning ordinance is modeled upon the
system in effect between 1941 and 1947 in the city of Los Angeles, a
city that pioneered in the consolidation of its zoning functions into a
single office closely integrated with the city's planning program. Although Los Angeles has since retreated from the lead position it
assumed among American cities during that period, 22 an increasing
number of communities are adopting or exploring such a means for
reducing the balkanization of zoning responsibility that has been a
major contributor to ineffectiveness in zoning.2 3 Responsibility for administration and enforcement of San Francisco's 1921 zoning ordinance
was diffused among six departments but was, in effect, left primarily
to the Department of Public Works (Bureau of Building Inspection)
with whatever assistance could be given by the then miniscule zoning
staff of the Department of City Planning. Historically, administrative
responsibility for zoning ordinances has been assigned the building department of a city because, when zoning was first adopted, such a
department was already in existence and carrying out quite related
responsibilities. Related as they are, however, it is more clearly seen
21 On equitable grounds, of course, the problem here goes considerably further, in
that it would also seem necessary in this case that steps be taken to locate and deal with
illegal second units whose owners do not respond to this opportunity because they could
not meet the requirements for legalization.
22 Responsibility for administration and enforcement of the ordinance was transferred
to the Department of Building and Safety in 1947, and subsequently it has become necessary for the Zoning Administrator and his staff to concentrate on hearing and deciding
applications for variances and certain conditional uses, while zoning matters coming before the City Planning Commission and City Council are handled by a separate staff
group in the Department of City Planning. This Los Angeles experience is outlined in a
paper presented by that city's distinguished Zoning Administrator, Huber Smutz, at the
1955 annual conference of the American Society of Planning Officials and printed at pp.
102-11 of the conference proceedings, entitled Planning: 1955.
23 CAL. COV'T CoDE §§ 65850 and following, and §§ 65890 and following, authorize
creation of the position of Zoning Administrator by counties and cities operating thereunder, although there appears no requirement that his office be related in any specific
way to the planning program and department of the county or city. Among cities elsewhere, Denver, in 1955, established a Department of Zoning Administration, headed by
a Zoning Administrator, with responsibility for administration and enforcement of the zoning ordinance but organizationally separate and removed from the Department of City
Planning and from the board handling variance matters, but merger of the two departments is now under consideration.
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today that the focus of building regulations on construction methods
and materials and the concern of zoning regulations with the comparative intangibles of neighborhood livability engender quite dissimilar
administrative orientations. Moreover, the usually undernourished
plight of building departments has inevitably led them to concentrate
on immediate and definable problems of building safety at the expense
of the more ethereal objectives of zoning.
Reunification of zoning administration with the planning program
of which it is an integral part enables the daily application of zoning
regulations to be constantly assessed in the light of the planning objectives by which the regulations must be justified, as well as in terms
of the specific planning projects with which they are often interconnected. Hopefully, the planning department should also have sufficient
manpower to enable this continuing re-evaluation to bear fruit through
the systematic proposal of ordinance revisions. This experience can
be automatically tapped in the review of applications filed for variances, amendments to the ordinance, and conditional uses, and it is
readily available for handling the stream of requests for zoning information and assistance received from property owners and builders.
Undoubtedly the basic strength of this reunification, however, lies in
the training and orientation of the personnel-planners, architects,
public administrators and even lawyers-who can be attracted to a
combined planning and zoning program if civil service procedures are
made sufficiently workable.2-4
Administrative and Enforcement Functions

The purely administrative functions assigned to the Zoning Administrator and his staff in carrying out the provisions of the zoning
ordinance relate principally to the provision of zoning information, review of applications for building permits, and enforcement action in
violations cases.
The providing of zoning information and assistance to the general
public and other city departments is among the most fundamental of
24 Close liaison with the building department is nevertheless crucial to the efficient
administration of zoning regulations under this Zoning Administrator system. The building department generally has an established network of field personnel, and it would be
preferable that the Zoning Administrator's staff not have to duplicate the field work of
building department inspectors. As this liaison has evolved in San Francisco under the
1960 zoning ordinance, all follow-up inspection of work being done under building permit is handled by the inspectors in the Department of Public Works (Bureau of Building
Inspection); in addition, zoning violation complaints received by the Zoning Administrator's staff are referred to the Bureau of Building Inspection for field investigation and
as much subsequent processing as is possible by that bureau wherever the alleged zoning
violation would also constitute a violation of the building and housing codes administered
by it.
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these functions, for it determines in many ways the smoothness and
effectiveness with which all other zoning functions of the city will be
carried on. This information service directly affects a greater number
of citizens than any other zoning function, and because of the volume
of zoning inquiries received, one of the largest single allocations of
staff time must be made to it.
The principal means by which the zoning ordinance is administered in San Francisco, as elsewhere, is through review of applications
for building permits to determine the conformity of the proposed use
and construction with the zoning regulations applicable to its site. As
many as 15,000 permit applications yearly may be reviewed for this
purpose. While many of these applications can fairly easily be reviewed and approved as to zoning, the growing number of applications
being filed to legalize dwelling units created without permit in the past
constitutes a particularly difficult and complex task because, under the
city's policy of issuing permits now to legalize these conversions if the
conversions can be made to conform to all municipal code standards
applicable to the date of conversion, it is often necessary to do extensive historical research to determine that date and the degree of
compliance with contemporaneous code requirements. Although the
zoning ordinance prohibits the issuance by any city department of
permits or licenses for uses that would violate the zoning ordinance,
the sheer magnitude of the some 35,000 plumbing and electrical permits and the thousands of business licenses issued yearly has prevented
any zoning review of applications filed for them. The ordinance has a
further requirement that permits of occupancy be issued for all buildings and for many changes of use in existing buildings but, although
such a requirement is a basic instrument of code administration in
many cities, staff resources have not yet become available for putting
it into operation in San Francisco.
Appeals from administrative decisions of the Zoning Administrator
with regard to permit applications may be taken to the Board of Permit
Appeals, which may "hear and determine appeals where it is alleged
there is error or abuse of discretion in any order, requirement, decision
or determination made by the Zoning Administrator in the enforce2
ment of the provisions of the ordinance."
25 Section 303, which further provides that such an appeal "shall set forth specifically
wherein it is alleged that there was error in interpretation of the provisions of the (Ordinance) or abuse of discretion on the part of the Zoning Administrator." The Board "may
approve, disapprove, or modify the ruling, decision or determination appealed from or,
in lieu thereof, make such other additional determination as it shall deem proper in the
premises, subject to the same limitations as are placed upon the Zoning Administrator by
this (Ordinance) or by the City Charter." If the decision of the Board differs from that
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A number of other administrative operations entailed in carrying
out the provisions of the ordinance bear separate mention. One of the
more interesting problems encountered in putting the 1960 ordinance
into operation related to a provision allowing off-street parking required by the ordinance for a particular building or use to be located
on a different lot in many cases so long as that lot is within a certain
distance of the building. Forms and procedures have now been developed to assure that the lot used for parking will remain committed
to that use for the life of the building served, and notice of that commitment is put upon the land records to caution prospective purchasers
that the lot cannot be used in a way that would eliminate the parking.
In other situations, notices are also placed upon the land records wherever it could be important that future purchasers be specially cognizant of conditions attached to variances or to the approval of building
permit applications.
A task yet to be undertaken relates to the reduction of the width
or area of a lot below the minimums that were first set by the 1946
minimum lot size amendment to the 1921 zoning ordinance. Both that
amendment and the 1960 zoning ordinance prohibit the issuance of
any building permit for a dwelling upon a lot illegally cut in violation
of these regulations; and the mere making of the cut is a violation if
there is already a dwelling on the lot. But until application is made for
a permit the making of the cut is unlikely to become known to the
Zoning Division. It is hoped, however, that staff resources may soon
permit establishment of a procedure whereby the illegal cut can be
detected soon after it is entered upon the land records, with notice of
its illegality being promptly given to the parties to the transaction and
also placed upon the land records.
Enforcement action in cases of zoning violations is also the responsibility of the Zoning Administrator.20 Staff limitations have not yet
of the Zoning Administrator the Board "shall in its decision specify wherein there was
error in the interpretation of the provisions of this (Ordinance) or abuse of discretion on
the part of the Zoning Administrator, and shall specify in its findings the facts relied
upon in making such determination."
20 Section 309 (d) of the ordinance, pertaining to methods of enforcement, provides:
"In addition to the regulations of this ... [ordinance] and provisions of the
Charter which govern the approval or disapproval of applications for building
permits or other permits or licenses affecting the use of land or buildings, the
Zoning Administrator shall have the authority to implement the enforcement
thereof by any of the following means:
1. He may serve notice requiring the removal of any use in violation of this...
[ordinance] upon the owner, agent or tenant of the building or land, or upon
the architect, builder, contractor or other person who commits or assists in
any such violation;
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permitted a coherent enforcement program to be initiated under the
1961 ordinance, but some attention can now be given to most complaints received by the Zoning Division that cannot be remedied by
the action of other departments in proceeding against concurrent vio27
lations of codes enforced by them.
Variances
Under the 1960 zoning ordinance variances from such provisions as
those relating to lot width and area, coverage, rear and side yards,
height and parking may be granted by the Zoning Administrator, on
application and after public hearing, 28 wherever he is able to make
findings of fact in support of a series of five conditions that are contained in the Charter and elaborated in the ordinance as follows:
(1) [Tlhat there are exceptional or extraordinary circumstances or
conditions applying to the property involved, or to the intended use
of the property, that do not apply generally to other property or uses
in the same class of district;
(2) that owing to such exceptional or extraordinary circumstances
the literal enforcement of specified provisions of the . .. [ordinance]
would result in practical difficulty or unnecessary hardship;
(3) that the variance is necessary for the preservation of a substantial property right of the petitioner possessed by other property in
the same class of district;
(4) that the granting of the variance will not be materially detrimental to the public welfare or materially injurious to the property
or improvements in the vicinity; and
2. He may call upon the District Attorney to institute any necessary legal proceedings to enforce the provisions of this . . . [ordinance], and the District
Attorney is hereby authorized to institute appropriate actions to that end;
3. He may call upon the Chief of Police and his authorized agents to assist in
the enforcement of this . . . [ordinance].
In addition to any of the foregoing remedies, the City Attorney may maintain
an action for injunction to restrain or abatement to cause the correction or removal of any violation of this . . . [ordinance].
27 The only brief mention of this enforcement function here should not be taken to
reflect any underestimation of its importance, which has been elaborated at some length
in the "First Eight Months" report cited in note 2, supra.
28 Public hearings on variance applications, as well as on applications heard by the
City Planning Commission for amendments, setback changes, or conditional uses, must
be preceded by publication of notice thereof in a newspaper and, at least ten days prior
to the hearing, by mailing a copy of that notice to all owners of property within the subject parcel and within 300 feet thereof; the applicant, in filing his application, must attach
to it a map showing these properties and a list of their owners of record giving, insofar
as they are of public record, the addresses of such owners. In the case of a variance application asking a deviation of less than ten per cent from a regulation expressed by a
number or in terms of a ratio, fraction or percentage, the Zoning Administrator may rule
upon the application without a public hearing and the applicant is not required to submit any property map or list of owners.
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(5) that the granting of such variance will be in harmony with the
general purpose and intent of this ... [ordinance] and will not adversely affect the Master Plan.
An appeal from his decision may be taken by any aggrieved person to
29
the Board of Permit Appeals.
The courts generally refer to the variance function as a constitutionally necessary one in zoning in order to provide an escape-valve
mechanism for situations in which zoning regulations applicable to all
properties in a particular district create an undue hardship on one
property owner because of certain exceptional circumstances pertaining to his property. It is often characterized as a quasi-judicial function and must be exercised in the light of both legal and neighborhood
planning considerations, for it is frequently pointed out that improper
exercise of the power to grant variances may quickly destroy the fabric
of municipal zoning regulations.

Amendments, Setback Changes, and Conditional Uses
The provisions and standards contained in the zoning ordinance
and the classification of property as shown on the zoning map may be

modified by amendment.
Amendments to the zoning map (reclassification of property), as
well as changes in setback lines, are generally initiated on application
to the City Planning Commission, which, after public hearing,30 must
approve or disapprove the application as filed or approve it with modifications. Unlike the procedure set by Charter provisions in effect from
1927 to 1960, 81 however, Planning Commission approval of an appli-

cation does not itself bring about the requested change. Instead, the
change must now be made by ordinance of the Board of Supervisors,
and applications approved by the Planning Commission are trans2 Section 303 of the ordinance, which requires that "an appeal from any ruling,
decision, or determination by the Zoning Administrator denying or granting any variance
shall set forth the particulars wherein the application for variance is alleged to have met
or to have failed to meet, as the case may be, the five conditions set forth" in the text
above. The Board is subject to the same provisions regarding scope of review as are
quoted in note 25, supra, for appeals from administrative actions of the Zoning Administrator. Under the 1921 zoning ordinance, the authority to grant variances was confined
to a more limited number of provisions and was assigned to the City Planning Commission, with appeals going to the Board of Supervisors in accordance with the requirements
for appeals from Planning Commission actions set forth infra.
30 The volume of such applications (e.g., 117 during the first fourteen months of the
new ordinance) has not been such as to require exploration of the procedure used in
some cities, especially the city of Los Angeles, whereby these hearings are conducted by
a hearing examiner who then submits a report and recommendation to the Director of
Planning, who in turn transmits the report with his own comments to the City Planning
Commission for action without further hearing.
31 See note 15, supra.
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mitted to the Board, which may adopt the necessary ordinance by
majority vote.32 An application disapproved by the Planning Commission stops at that point unless that disapproval is appealed to the Board
of Supervisors and overridden by a majority of two-thirds of all the

3
members of the Board.A

Amendments to the text of the zoning ordinance must be initiated
either by the Planning Commission or the Board of Supervisors and are
then handled in accordance with this same procedure of review by the
Planning Commission followed by consideration of the amendment
by the Board of Supervisors.
34
Applications for conditional uses are, as previously stated, heard
and approved or disapproved by the Planning Commission, and an
appeal from its decision may be taken to the Board of Supervisors in
accordance with the procedure pertaining to appeals from Planning
Commission disapproval of applications for reclassification.

Conclusion
San Francisco is a high density city-in its single family areas and
commercial areas just as much, in relative terms, as in its high-rise
apartment areas. It also has other characteristics that complicate any
comparison of its pattern of land development and zoning regulations
with those of other cities. Nevertheless, it is probable that its zoning
regulations to date have set only broad outer limits on the forces that
determine the use of land.
The 1960 zoning ordinance represents a major advance upon its
predecessor, but it remains to be seen to what extent the new ordinance actually guides the pattern of land use rather than merely confirms a pattern resulting from other forces. The current boom in
certain types of new residential construction reveals with increasing
32 One of the special features of the ordinance is contained in section 305 (e), which
states that "no application for a building permit on any property or for any other permit
or license for a new use of any property shall be approved by the Department of City
Planning while proceedings are pending for the reclassification of such property or for
the establishment or change of a building setback line thereon unless the construction
and use proposed under that permit or license would conform both to the existing classification of such property or setback line thereon and also to the different classification or
setback line under consideration in those proceedings.
&z Such an appeal must be subscribed to by the owners of at least twenty per cent
of the properties within the parcel that is the subject of the application and within 300
feet thereof.
34 The ordinance provides, however, that the Planning Commission may delegate the
holding of a conditional use hearing to a committee of one or more of its members or to
the Zoning Administrator, and said delegate or delegates shall submit to the Commission
a record of the hearing, together with a report of findings and recommendations relative
thereto, for the consideration of the Commission in acting upon the authorization of the
conditional use.
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urgency the need for more influential zoning standards in some districts, and such, at least, may result from the current outcry for design
control to which some of this construction is giving rise. A shift of the
construction boom into other types of buildings, or even other sectors
of the city, might lead to a keener awareness of additional weakness
in these zoning controls. At a minimum, unwitting deterrents to the
provision of amenities and good design should be excised from the
ordinance, and there is an obvious need for reorganization of the ordinance and clarification of many provisions whenever code revision
studies can be commenced.
San Francisco's administrative framework for carrying out its zoning regulations is sound, however, and as the city's overall planning
program continues to gain momentum, opportunities to propose more
refined zoning measures will certainly be presented.

